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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent deternined a deficiency of $80, 269
in petitioner’s Federal inconme tax and additions to tax of
$18, 061, $9, 632, and $2,684 under sections 6651(a)(1) and (2) and
6654, respectively, for 2002. Respondent conceded the section
6654 addition to tax in respondent’s objection to petitioner’s

notion to anmend petition, filed on June 9, 2006.
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After concessions by the parties, the issues for decision
ar e:

(1) Wiether paynents nmade to petitioner, pursuant to a | ong-
termdisability inconme settlenent, by Connecticut Ceneral Life
| nsurance Co. (Connecticut General) are taxable gross incone to
petitioner in 2002;

(2) whether Citibank interest income of $972, attributable
to the Quadrino & Schwartz, P.C. (Quadrino & Schwartz), escrow
account, and $15 of interest income froma U S. savings bond are
taxable to petitioner in 2002;

(3) whether petitioner is entitled to certain credits,
exenptions, or deductions in 2002;

(4) whether petitioner is liable for the additions to tax
under section 6651(a)(1) and (2); and

(5) whether petitioner’s proper filing status for 2002 is
married filing separately.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT
Sonme of the facts have been stipulated, and the stipul ated

facts are incorporated in our findings by this reference.
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Petitioner resided in Wodhaven, New York, at the time that he
filed his petition.

On July 5, 1990, petitioner was injured on the job while
enpl oyed as a sal esman for Anerican Cabl evi sion of Queens
(American), a subsidiary of American Tel evision & Conmuni cati ons
Corp. (ATC), now known as Tinme Warner. Petitioner has not
returned to work since the tine of the injury. Anerican
determ ned that petitioner was totally disabled as a result of
the injury. Petitioner was covered, at the tine, by a disability
i nsurance plan issued by Connecticut General, a subsidiary of
Cigna G oup Insurance (G gna). Under the “Summary Pl an
Description”, it is stated that “the cost of the Plan is paid by
the sponsor”. The sponsor, as designated in the summary pl an
description, was ATC. The G oup Long Term D sability Policy,
policy No. 0415174-03, effective January 1, 1983, provided that,
in the event of total disability, the insured would qualify for
the nonthly benefit. The nonthly benefit for any nonth was
66- 2/ 3 percent of the insured’ s nonthly basic earnings at the
time that he becane totally disabled, |ess any applicable
adj ustnents. Pursuant to this policy, Connecticut General paid
disability benefits to petitioner from Cctober 1990 t hrough March
1995.

On or about April 1, 1995, Connecticut Ceneral ceased payi ng

disability benefits to petitioner. Petitioner retained Quadrino
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& Schwartz, on a contingent fee basis, to pursue litigation

agai nst Connecticut General. On Novenber 20, 1998, Quadrino &
Schwartz filed a conplaint on behalf of petitioner against
Connecticut General in the U S D strict Court, Southern District
of New York, docket No. 98 CVv 8522 (JSM, seeking declaratory
relief that petitioner was di sabled and covered under the terns
of the policy, paynent of past due benefits, and paynent of
continuing benefits. Petitioner and Connecticut General settled
the case in July 2002.

The settl enment agreenent, signed by petitioner, provided
t hat Connecticut GCeneral --

shall issue a settlenent check in the anbunt of * * *

$252, 317. 62 payabl e to QUADRI NO & SCHWARTZ as attorneys

for CLIFF CONNCRS for all of the back benefits which

are payabl e under the terns of the policy and interest

on all of the back benefits in the anmpbunt of * * * 4.5

percent conpounded annually.

Additionally, the settlenent provided that Connecticut GCeneral
“shall pay future benefits to CLIFF CONNORS as per the terns of
the policy and issue nonthly checks payable to ‘ QJADRI NO &
SCHWARTZ as Attorneys for CLIFF CONNCRS. '”

Connecticut General issued a settlenent check to “Quadrino &
Schwartz as Attorneys for diff Connors” in the anount of
$252,317.62. It also issued checks to “Ciff Connors c/o
Quadrino & Schwartz” for June and July disability paynents.

Quadrino & Schwartz nmade paynents to petitioner, out of the

escrow account maintained for petitioner, as follows: $59, 286.51
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on July 28, 2002; $4,902 on August 23, 2002 (reflecting the June
and July nmonthly benefit paynments); and $141, 565.77 on
February 14, 2005. Additionally, four nonthly benefit paynents
of $2,451 each, for August through Novenber 2002, were received
on behalf of petitioner and mailed directly to him Connecti cut
General i1issued a Form W2, Wage and Tax Statenent, to petitioner
in 2002, reflecting the $252,317.62 paynent for past due benefits
and $17, 157 of ongoing nonthly benefit paynents of $2,451 from
June 1 through Decenber 31, 2002. The Form W2 did not reflect
any Federal incone tax w thhol ding.

Addi tionally, during 2002, attorney’'s fees were paid out of
t he escrow account to Quadrino & Schwartz in the amount of
$6,595. 72 on July 29, 2002; to WIIliam Neal (Neal), counsel of
record in this case, in the anount of $8,831.11 on August 5,
2002; and to Advance Settlenent Funding in the anount of $14, 200
on Decenber 24, 2002. A $25,000 paynent was made to Quadrino &
Schwartz on February 14, 2005, as well.

On Septenber 24, 2002, Quadrino & Schwartz filed a conpl aint
in the Suprenme Court of the State of New York, County of Nassau,
agai nst petitioner. Quadrino & Schwartz clainmed that, despite
the terns of the retainer agreenent between Quadrino & Schwartz
and petitioner, petitioner refused to honor the terns of the
agreenent and refused to pay Quadrino & Schwartz 50 percent of

the recovery that petitioner received from Connecticut Ceneral.
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Quadrino & Schwartz asserted a lien of 50 percent against the
recovery paid by Connecticut Ceneral, asserted a |ien against
every nonthly disability benefit paynent paid by Connecti cut
Ceneral to petitioner, and maintained that anount in the escrow
account until resolution of the dispute.

Quadrino & Schwartz mai ntai ned the escrow account at
Ctibank in 2002. The escrow account schedule reflects that
i nterest of $3,186.49 was earned on the account from July 3,
2002, through February 14, 2005. Petitioner also maintained an
i ndi vi dual bank account at G tibank.

Petitioner was narried to Lucy Lejin @ Connors
(Ms. Connors) on February 14, 2001. Neither petitioner nor
Ms. Connors filed a Federal incone tax return for 2002 or paid
any taxes for that year. A substitute return under section
6020(b) was prepared by the Internal Revenue Service for that
year on February 1, 2005. Petitioner was a cash basis taxpayer
in 2002.

Procedural WMatters

Respondent sent a notice of deficiency for 2002 to
petitioner on May 27, 2005. Petitioner filed the petition in
this case on August 15, 2005. The petition placed in issue only
t he i nsurance proceeds, all eging:

4. The determi nation of the tax set forth in the

said notice of deficiency is based upon the foll ow ng
errors:
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a. that the disability inconme paynents under an
i nsurance policy are taxable.

5. The facts upon which the petitioner relies, as
the basis of petitioner’s case, are as follows: taxes
are paid by the insurance conpany as provided by the
i nsurance policy.

No other errors were pleaded. At all tinmes during this case,
petitioner was represented by Neal. By notice served October 14,
2005, this case was set for trial in New York Cty on March 20,
2006. Attached to the notice was the Court’s standing pretri al
order, which provided in part:

Conti nuances will be granted only in exceptional
circunstances. See Rule 133, Tax Court Rul es of
Practice and Procedure. * * * Even joint notions for
continuance will not be routinely granted.

* * * * * * *

ORDERED that all facts shall be stipulated to the
maxi mum ext ent possible. Al docunentary and witten
evi dence shall be marked and stipul ated i n accordance
with Rule 91(b), unless the evidence is to be used
solely to inpeach the credibility of a w tness.

(bj ections may be preserved in the stipulation. If a
conplete stipulation of facts is not ready for

subm ssion at the commencenent of the trial or at such
other tinme ordered by the Court, and if the Court
determnes that this is the result of either party’s
failure to fully cooperate in the preparation thereof,
the Court may order sanctions agai nst the uncooperative
party. Any docunents or materials which a party
expects to utilize in the event of trial * * * but

whi ch are not stipulated, shall be identified in
witing and exchanged by the parties at |east 14 days
before the first day of the trial session. The Court
may refuse to receive in evidence any docunent or

mat erial not so stipulated or exchanged, unless

ot herw se agreed by the parties or allowed by the Court
for good cause shown. It is further

* * * * * * *



- 8 -
ORDERED that all parties shall be prepared for

trial at any tinme during the termof the trial session

unl ess a specific date has been previously set by the

Court. * * *

On January 3, 2006, respondent’s requests for adm ssion were
served and filed, and, because petitioner failed to respond, the
facts therein were deened admtted pursuant to Rule 90. On
February 6, 2006, respondent filed a notion to conpel production
of docunents and a notion to conpel responses to respondent’s
interrogatories. Such requests had been served on petitioner on
Decenber 30, 2005, and petitioner, though represented by Neal,
had not produced any docunents or answered the interrogatories.
By order of the Court dated February 9, 2006, respondent’s
notions were granted in that petitioner was ordered to produce
t he requested docunents and to answer the interrogatories on or
before March 1, 2006. On February 15, 2006, Neal filed a notion
to continue, alleging that petitioner was in China and could not
return for the trial. Respondent objected to the notion to
continue on the grounds that--

4. Wth regard to the March 1, 2006 di scovery
deadlines, it is respondent’s understanding that as

early as the filing of the petition in this case,

petitioner has had access to G gna, who is the parent

conpany for the 2002 paynent made by Connecti cut

Ceneral * * *,  Despite such access, petitioner has

provi ded no docunentation other than the initial

di sability insurance policy in support of the 2002

paynent of $269,474 at issue. Petitioner has provided

no reasonabl e expl anati on regardi ng why he was unabl e

to provide a copy of the 2002 settlenment and/or the
underlying ternms and/ or any docunentation fromthe
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payer, Connecticut Ceneral * * * or Cgna to support
t he requested conti nuance.

5. Petitioner recently traveled to China with no
regard for the March 20, 2006 U.S. Tax Court cal endar
date. It is respondent’s understanding that petitioner
did not leave until long after the Cctober 14, 2005
Notice Setting Case for Trial was issued.

6. In support of petitioner’s continuance
request, petitioner stated that he is infirmand
permmanently di sabled. Such health condition is not
recently contracted, and did not deter the petitioner
frompetitioning the Tax Court. Petitioner nmakes no
claimthat his health condition will be inproved at
sone |ater date. As such, a continuance should not be
grant ed based on petitioner’s health condition.

7. Further, petitioner’s ability to conplete a

recent 14 to 17 hour flight to China despite his health

condition supports the determ nation that petitioner

coul d have appeared in Tax Court on March 20, 2006, had

he not left the country. Lastly, petitioner should

have considered the financial inpact of his travel to

China and his ability to return to the U S. for the

March 20, 2006 cal endar prior to his departure.

Petitioner’s notion to continue was deni ed because
petitioner was already in default of discovery obligations and
because the Court was not persuaded that petitioner could not or
shoul d not be present at trial. Mreover, the docunents that
petitioner and Neal failed to produce would be the rel evant
evidence as to the taxability of the insurance proceeds in
di sput e.

When the case was called for trial, Neal renewed the notion
for continuance, stating that petitioner was still out of the
country. Neal asserted that petitioner had left for China before

the notice setting trial was served. Although Ms. Connors
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testified, she did not indicate when petitioner left for China or
when he was expected to return. The renewed notion was deni ed.

During trial, Neal raised for the first tine the claimthat
petitioner was entitled to certain deductions, exenptions, and
credits. The only evidence presented at trial was the testinony
of Ms. Connors to say that she was married to petitioner, which
was already stipulated, that they had a daughter together, and
that petitioner had two sons. Ms. Connors testified that $5,000
was paid by petitioner on behalf of his two sons and that,
dependi ng on circunstances, petitioner’s sons were wth them
“once a week”.

At the conclusion of the trial petitioner was directed, on
the record and by order to show cause, to nmake an offer of proof
that would justify reopening the record as to evidence regarding
petitioner’s liability for penalties in the event the disability
paynments were taxable. The Court left open the possibility of
petitioner’s testinony if he returned from China. Neal was told
“you’re going to have to nake a specific statenent as to when
M. Connors wll be available in New York or Washington to
testify. He can give you an affidavit about what he wants to
testify about, and Respondent can deci de whet her they want to
cross-examne.” He was also inforned that any affidavits
provi ded as part of the offer of proof regarding petitioner’s

reliance on tax advice fromthird parties and professionals
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shoul d be very specific and detailed. “[H e is going to have to
show t hat he provided specific information to specific
prof essi onal s about the facts of the 2002 situation, not just
that he had an inpression based on what occurred before that.”
Petitioner was also directed that any notion for |eave to anend
the petition regarding additional issues that petitioner wanted
to rai se that had not yet been pl eaded, such as deductions, be
filed by May 22, 2006. Neal was told at trial that
Ms. Connors’s testinony needed to be substantiated by docunents
showi ng what petitioner paid for the support of his sons, what
the custody arrangenents were in 2002, and whether there were any
agreenents regarding support. He was told that he al so needed to
include in the offer of proof applicable caselaw to support the
clains for deductions, exenptions, and credits.

Petitioner’s notion to anend the petition and petitioner’s
of fer of proof were filed on May 19, 2006. The proposed anended
petition failed to identify any specific deductions to which
petitioner would be entitled, failed to contain clear and conci se
assignnents of error on the part of respondent or any clear and
conci se statenents of fact on which petitioner based an
assignnment of error, and failed to allege any specific facts with
respect to the additions to tax. The proposed anended petition
di sputed the taxability of the insurance benefits and stated:

The facts upon which the petitioner relies, as the
basis of petitioner’s case, are as follows: Taxes are
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paid by the insurance conpany as provided by the

i nsurance policy; he actually received a reduced anount

of funds in 2002 fromhis federal court case, and

| awers therein withheld nost of said funds pendi ng

out cone of the other case on attorney fees for the

federal court case; further, he did indeed pay prem uns

for health and disability insurance coverage through

his enpl oyer, Tine Warner; and that, if any deficiency

is sustained against him then he is entitled to such

exenptions, credits and deductions including earned

income credit as allowed for a married man with three

children and others that apply to his circunstances.

There were no docunents, records, or affidavits attached to the
of fer of proof to substantiate any of the statenents nade
t herei n.

Addi tionally, petitioner never sought to be relieved of the

deened adm ssions in this case. The deenmed adm ssions include
that petitioner paid no premuns toward his insurance policy,
t hat Connecticut General’s 2002 paynent of $269,474 to petitioner
was in satisfaction of the insurance conpany’s requirenent to pay
to petitioner 66-2/3 percent of his salary as a disability
payment, that the 2002 Form W2 for $269, 474 included no Federal
income tax w thholding, that petitioner earned interest incone of
$972 and $15 from Citi bank in 2002 on the escrow account and a
U. S. savings bond, respectively, that petitioner’s failure to
file tinmely the 2002 tax return was not due to reasonabl e cause
and was due to willful neglect, and that the section 6651(a)(1)
and (2) additions to tax are applicable for 2002.

Respondent objected to the notion to anmend the petition and

to reopening the record. By order dated June 27, 2006, the Court
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concl uded that nothing woul d be gai ned by reopening the record
for further evidence and that justice does not require that
petitioner be permtted to anend the petition; this case was
submtted on the evidentiary record as of March 21, 2006. On
review of the entire record, we conclude that petitioner’s
testinony would not affect the result in this case.
OPI NI ON

Under section 7491(a), the burden of proof on any factual
i ssue relevant to ascertaining the taxpayer’s tax liability
shifts fromthe taxpayer to the Conm ssioner if the taxpayer
produces credi bl e evidence with respect to such factual issue.
Sec. 7491(a)(1l). However, section 7491(a)(1l) applies with
respect to an issue only if the taxpayer has conplied with the
requi renents under the Code to substantiate any item has
mai ntai ned all records required under the Code, and has
cooperated with reasonabl e requests by the Comm ssioner for
W t nesses, information, docunents, neetings, and interviews. See
sec. 7491(a)(2)(A) and (B). Under section 7491(c), respondent
has the burden of production with respect to the liability of any
i ndi vidual for any penalty or addition to tax.

Petitioner failed to naintain adequate records or to produce
credi bl e evidence. Therefore, the burden of proof has not
shifted to respondent under section 7491(a)(1). |In regard to the

additions to tax, petitioner has admtted that no tax return was
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filed by petitioner for 2002 and that no taxes were paid.
Respondent has shown that the substitute return filed on behalf
of petitioner for 2002 net the requirenents of section 6020(Db).
See infra p. 24. Therefore, respondent has net the burden of

production under section 7491(c). See Hi gbee v. Conm ssi oner,

116 T.C. 438, 446-447 (2001).

Disability Benefit Paynents

The benefits in dispute in this case were paid pursuant to a
policy obtained through petitioner’s enployer. Section 61(a)
includes in gross inconme “all inconme from whatever source
derived”, unless otherw se provided. Section 105(a) provides
t hat amounts received by an enpl oyee through accident or health
i nsurance are includable in the gross incone of the enpl oyee to
the extent such anobunts are attributable to contributions by the
enpl oyer that were not includable in the gross incone of the
enpl oyee or are paid by the enployer. Therefore, benefits
recei ved under a plan are includable in petitioner's incone
unl ess the contributions were includable in petitioner's gross

i ncone. Tuka v. Conm ssioner, 120 T.C. 1, 4 (2003), affd. 85

Fed. Appx. 875 (3d Cir. 2003).

G oss incone does not include amounts received through
accident or health insurance for personal injuries or sickness to
t he extent such anounts are attributable to contributions by the

enpl oyer that were includable in the gross inconme of the enpl oyee
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or are paid for by the enployee. See sec. 104(a)(3). Therefore,
petitioner may exclude the anmounts he received if he paid
prem uns for the disability plan or if his enployer paid prem uns
and the premuns were includable in his gross incone. See Tuka

v. Conm ssioner, supra at 3; Mley v. Conm ssioner, T.C. Meno.

2002- 236. I n Tuka, the Court stated:

Al t hough section 104(a)(3) is not explicit on the
subject, it clearly contenplates that exenption of
benefits depends on whether contributions to an

acci dent and health i nsurance plan involve after-tax
dollars. Indeed, if an enployee is to exclude
disability benefits attributable to enpl oyer
contributions, those contributions nust have been

i ncludable in the enpl oyee's gross incone. * * *

[ Tuka v. Conm ssioner, supra at 4.]

I f an enployer is the sole purchaser of a policy of accident or
health insurance for its enployees (on either a group or
i ndi vi dual basis), the exclusion provided under section 104(a)(3)
does not apply to any anounts received by his enpl oyees through
such fund or insurance. Sec. 1.104-1(d), Incone Tax Regs.
Petitioner argues that the benefits he received are not
i ncludable in his incone because he paid the premuns for the
policy. The policy specifically states that the plan was paid
for by ATC, the parent of petitioner’s enployer. Petitioner does
not dispute the assertion by Connecticut Ceneral, relied on by
respondent, in a stipulated exhibit, that the premuns paid were
not included in his taxable inconme. Petitioner has presented no

evi dence, reason, or authority to apply the exception under
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section 104(a)(3). Additionally, a fact deened adm tted under
Rule 90 is that petitioner did not pay premuns toward his
i nsurance policy. Therefore, the disability paynents made by
Connecticut Ceneral to petitioner are not excluded from
petitioner’s gross inconme by section 104(a)(3). See Tuka v.

Commi ssi oner, supra at 4; sec. 1.104-1(d), Inconme Tax Regs.; see

al so Enerson v. Conmi ssioner, T.C. Menpb. 2000-137; Rabi deau v.

Conmi ssioner, T.C. Menp. 1997-230.

In the alternative, petitioner argues that the exception
under section 105(c) applies because the anmobunts he received were
“based on the type and severity of his injuries suffered by
hi msel f and not because of his position, salary, investnent or
ot her extraneous factors related to his conpany or enpl oynent.”

Section 105(c) provides an exception to includability for
anounts recei ved by an enpl oyee through accident or health
insurance to the extent attributable to enployer contributions
that were not includable in an enpl oyee’s gross incone. Under
section 105(c), amounts attributable to enployer contributions
are excluded fromgross incone to the extent such anmounts
(1) constitute “paynent for the permanent |oss or |oss of use of
a nmenber or function of the body, or the permanent disfigurenent”
of the taxpayer, and (2) are conputed “wth reference to the
nature of the injury without regard to the period the enpl oyee is

absent from work.”
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Under the terns of the policy, long-termdisability benefits
were based on petitioner’s nonthly basic earnings at the tine
that he becane totally disabled. The benefit paynents that
petitioner received at the tine of his disability, as well as the
paynments made pursuant to the settl enment agreenent, were based on
the ternms of the policy and the coverage it provided and not by
reference to the nature of petitioner’s injury. Petitioner has
of fered no evidence to the contrary. Additionally, a fact deened
admtted under Rule 90 is that Connecticut General’s paynent of
$269, 474 to petitioner was in satisfaction of the insurance
conpany’s requirenent to pay 66-2/3 percent of his salary as a
disability paynent. Therefore, the exception under section
105(c) is not applicable.

Finally, on brief, petitioner argues that “on settlenent of
that case * * * [he] did not receive all that noney, oh no, he
recei ved nmuch, much | ess noney fromthat case.” He argues that
Quadrino & Schwartz retained the |larger portion of the |awsuit
settlement and deni ed himaccess to nost of his funds.
Additionally, petitioner argues that the $141,565. 77 paynent nade
to petitioner on February 14, 2005, fromthe Quadrino & Schwart z
escrow account should not be taxable to himin 2002 because he is
a cash basi s taxpayer

As a general rule, when a taxpayer’s litigation recovery

constitutes incone, the taxpayer is taxable on the contingent fee
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portion of the litigation recovery. Conm ssioner v. Banks, 543

U S 426 (2005). Section 212 allows a deduction for all of the
ordi nary and necessary expenses paid or incurred during the

t axabl e year for the production or collection of inconme. Sec.
212(1). The attorney’'s fees paid by petitioner would be all owed
as a item zed deduction under this section. The deduction woul d,
however, be subject to the 2-percent floor under section 67
because it does not fall under any of the section 67(b)
excl usi ons. Respondent has conceded that petitioner may deduct
his attorney’s fees of $29, 626.83 ($6,595.72 + $8,831.11 +

$14, 200 = $29,626.83) incurred in 2002 as a m scel | aneous

item zed deduction for that year under section 67, subject to the

2-percent floor. See Conmi ssioner v. Banks, supra at 432.

In regard to the insurance benefit paid to petitioner in
2002, section 451(a) provides that the anobunt of any item of
gross incone shall be included in the gross incone for the
taxabl e year in which received by the taxpayer unless, under the
met hod of accounting used in conputing taxable inconme, such
anount is to be properly accounted for in a different period.

I ncone is constructively received by a taxpayer in the taxable
year in which such income is credited to the taxpayer’s account,
is set apart for the taxpayer, or is otherwi se made avail able so
that the taxpayer could have drawn upon it during the taxable

year if notice of intention to w thdraw had been given. Incone
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is not constructively received if the taxpayer’s control of its
receipt is subject to substantial limtations or restrictions.

Sec. 1.451-2(a), Incone Tax Regs.; see Childs v. Conm ssioner,

103 T.C. 634, 654 (1994), affd. 89 F.3d 856 (11th Cir. 1996).
Ceneral ly, recei pt of paynent by an agent is constructive

receipt by the principal. M. Cas. Co. v. United States, 251

U S. 342, 346-347 (1920); Joyce v. Conm ssioner, 42 T.C. 628, 639

(1964); see also Burkes v. Comm ssioner, T.C Menp. 1998-61. 1In

Gale v. Commi ssioner, T.C. Meno. 2002-54, funds froma | awsuit

agai nst United Ready M xed were paid at the taxpayer’s direction,
under the terns of a settlenent agreenent signed by the taxpayer,
to the taxpayer’s attorney, to be deposited into an attorney-
client trust account. The funds were placed into the trust
account pending resolution of a dispute about attorney’s fees.
However, the Court stated in Gale

There is no need to consider the doctrine of
constructive recei pt because petitioner did not del ay
United Ready M xed's paynent.!? As between petitioner
and United Ready M xed, the settlenent amount was fully
paid in 1992. United Ready M xed retained no interest
in the funds after they were paid, at petitioner's
direction pursuant to the terns of the settl enent
agreenent, to petitioner's attorney. Any restriction
pl aced on the use of the settlenent proceeds after
paynment by United Ready M xed, whether the restriction
was placed on the funds voluntarily by petitioner or

t hrough acts by petitioner's creditors, does not del ay
petitioner's receipt of the inconme for incone tax
purposes. [Gle v. Conm ssioner, supra; citations
omtted.]

12 “Constructive receipt” as defined in sec.
1.451-2(a), Inconme Tax Regs., is a legal termof art
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t hat applies when paynent has not been effected because
of the payee's postponing paynent. The term
"constructive receipt” could also be used inits

ver nacul ar sense for any paynent not physically

recei ved by the taxpayer. A taxpayer has “constructive
receipt”, in its vernacul ar sense, of funds paid
directly to the taxpayer's agents or creditors. The

| egal doctrine of constructive receipt defined in sec.
1.451-2(a), Income Tax Regs., however, does not apply
to conpl eted paynents received by a payee's agents or
creditors. W have used the term"taxable receipt” to
di stingui sh between physical recei pt and nonphysi cal
receipt that the law treats as received for tax

pur poses.

Connecticut Ceneral placed no restrictions on petitioner's
use of the funds, and the paynment was made to petitioner's
attorneys on petitioner’s behalf at petitioner's direction
pursuant to the settlenent agreenment. The Suprene Court has
observed that client and | awyer are in “a quintessenti al
princi pal -agent relationship” and that it is “appropriate to

treat the full amount of the recovery as inconme to the

principal.” Conm ssioner v. Banks, supra at 436. Petitioner's
counsel was acting as petitioner's agent and petitioner's
creditor in receiving and holding the funds. Settlenent proceeds
pai d by Connecticut General in 2002 constitute incone to
petitioner in 2002. Petitioner thus had taxable receipt of the

incone in 2002. See Gle v. Conm ssioner, supra; see also

Sullivan v. Commi ssioner, T.C Mno. 1999-341.

Ctibank Interest | ncone

G oss incone nmeans all incone from what ever source derived.

Sec. 61(a). Under section 61(a)(4), interest is includable in
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gross incone. Petitioner objected to respondent’s assertion that
he received taxable interest inconme of $972 in 2002 on the
i nterest-bearing escrow account with Quadrino & Schwartz. The
stipul at ed schedul e of the escrow bal ance shows that interest of
$3, 186. 49 was earned on the account and was reflected in the
February 14, 2005, paynent nade to petitioner. Respondent
asserts that $972 of that anount is attributable to 2002.
Petitioner has failed to present any reasonable dispute with
respect to respondent’s assertion. In these circunstances,
respondent was entitled to rely on third-party information. See

sec. 6201(d); Parker v. Comm ssioner, 117 F. 3d 785 (5th Cr

1997); Silver v. Comm ssioner, T.C Menp. 2005-281. Petitioner

al so objected to respondent’s assertion that petitioner received
$15 of taxable interest income for savings bonds in 2002. The
earned interest of $972 and $15 in 2002 was deened adnitted
pursuant to Rule 90 when petitioner failed to respond to the
request for adm ssions. Therefore, petitioner has taxable
interest incone of $987 for 2002.

Credits, Exenptions, and Deducti ons

Petitioner argues that he is entitled to dependency
exenptions for his wife and three children under sections 151 and
152 and to the child tax credit under section 24. Petitioner
bel atedly made these clains and was afforded the opportunity to

file a notion to anmend the petition; however, the proposed
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anended petition that acconpanied his notion failed to identify
any specific deductions or credits to which petitioner would be
entitl ed.

Ms. Connors testified that petitioner had three children,
one of whomwas in China with him Her testinony is insufficient
to show that petitioner was entitled to a dependency exenption
for any of his children under sections 151 and 152, to the child
tax credit under section 24, or to any other credits for 2002.
Neither at trial nor in the offer of proof did petitioner present
sufficient information concerning custody of his children or
respective contributions to their support. Additionally,
al though Ms. Connors testified that she did not work in 2002,
her testinony, as well as petitioner’s failure to provide any
information as to her support, is insufficient to show that
petitioner would be entitled to a dependency exenption for her.

Additions to Tax

Respondent determ ned an addition to tax under section
6651(a)(1) for the year in issue. Section 6651(a)(1l) provides
for an addition to tax of 5 percent of the tax required to be
shown on the return for each nonth or fraction thereof for which
there is a failure to file, not to exceed 25 percent. The
addition to tax for failure to file is not inposed if it is shown
that the failure to file did not result fromw I ful neglect and

was due to reasonable cause. See United States v. Boyle, 469
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U S 241, 245 (1985). To prove reasonabl e cause, a taxpayer nust
show that he or she exercised ordinary business care and prudence
but nevertheless could not file the return when it was due. See

Crocker v. Comm ssioner, 92 T.C. 899, 913 (1989); sec. 301.6651-

1(c) (1), Proced. & Adm n. Regs. Because petitioner failed to
present a reasonable explanation for his failure to file and
failed to allege any specific facts with respect to the addition
to tax, and because liability for the addition to tax was deened
admtted pursuant to Rule 90, respondent's determnation with
respect to the addition to tax under section 6651(a)(1l) is
sust ai ned.

Addi tionally, respondent determ ned an addition to tax under
section 6651(a)(2) for failure to pay tax. Section 6651(a)(2)
provides for an addition to tax of 0.5 percent per nonth up to
25 percent for failure to pay the anmbunt shown on a return. This
addition to tax, however, applies only in the case where a return

has been filed. See Spurlock v. Comm ssioner, T.C Mno. 2003-

124;: see also Burr v. Comm ssioner, T.C. Menp. 2002-69, affd. 56

Fed. Appx. 150 (4th G r. 2003); Heisey v. Comm ssioner, T.C

Meno. 2002-41, affd. 59 Fed. Appx. 233 (9th Cr. 2003). Under
section 6651(g)(2), a return that the Secretary prepared under
section 6020(b) is treated as “the return filed by the taxpayer
for purposes of determ ning the anmount of the addition” under

section 6651(a)(2). For these purposes, a section 6020(b)
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return, in the context of section 6651(a)(2) and (g)(2), “nust be
subscribed, it nust contain sufficient information fromwhich to
conpute the taxpayer’s tax liability, and the return formand any

attachnments nust purport to be a ‘return’.” Spurlock v.

Conmi ssi oner, supra; see also Cabirac v. Conmm ssioner, 120 T.C.

163, 170-171 (2003). Respondent has satisfied the requirenents
under sections 6651(a)(2), (g)(2), and 6020(b). Because
petitioner has failed to allege any specific facts wth respect
to the addition to tax, and because liability for the addition to
tax was deened admtted pursuant to Rule 90, the addition to tax
under section 6651(a)(2) is sustained.

Filing Status

Section 1(d) provides that every married individual who does
not maeke a single return jointly with his spouse has a filing
status of married filing separately. Petitioner and Ms. Connors
did not file a joint return for 2002, and there is no reliable
evi dence that they ever intended to file a joint return for 2002.
Therefore, petitioner’s filing status for 2002 is married filing
separately.

We have considered the argunents of the parties that were
not specifically addressed in this opinion. Those argunents are

either without nerit or irrelevant to our deci sion.
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To refl ect respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




